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As a result, the Stroles filed suit alleging the Guymons interfered
with their water rights, and obtained a preliminary injunction that
allowed for their continued use of the water rotation agreement. The
trial court held the Stroles maintained an easement over the Guymon's
property, but the Stroles had no right to impose a water rotation
system over the Guymons. Thus, the trial court ordered the Stroles
receive all of their water through the eastern ditch; a diversion splitter
box be installed on the Guymon's property to ensure each party
received the proper allocation of water; a flume system be installed on
the Strole's property easing the water flow from the eastern ditch to
the western portion of the Strole's property; and, finally, all parties
share the cost based on their water allocation.
The Stroles appealed claiming the trial court erred in concluding
there lacks a contractual basis to impose a water rotation system. The
appellate court concluded a water rotation agreement does not defeat
a claim of continuous and exclusive possession with respect to the
adverse possession of water rights, and thus the trial court did not err.
The Stroles further claimed the trial court erred by severely limiting
their right to use the western ditch based on a balancing of equities
approach to easements, and their long existing use of the ditch should
have allowed them its continued use. The trial court determined the
Stroles maintained only an easement over the eastern ditch, however
the Guynons submitted two easements existed, ones over the eastern
and western ditches. The appellate court concluded the trial court
adequately weighed all the evidence and provided an adequate
remedy, and thus did not abuse its discretion. Furthermore, the
appellate court concluded a court may limit the use of a pre-existing
ditch in order to resolve a dispute equitably. Lastly, the Stroles
claimed the Guymons must bear the financial burden of building the
new irrigation system, and the Guymons appealed claiming they
should not bear any of the financial burden. However, the appellate
court held the trial court fashioned an equitable and fair remedy, it
did not abuse its discretion, and each party must share the cost.
Finally, the Guymons maintained the preliminary injunction allowing
the Stroles continued use of the rotation scheme should be dissolved.
The appellate court held that the injunction remained in effect until
the new irrigation system was completely installed.
Staci A. McComb
Mount Emmons Mining Co. v. Crested Butte, 40 P.3d 1255 (Colo.
2002) (reversing the water court's denial of Mount Emmons Mining
Company's application for a conditional water right by determining
that a beneficiary of a subordination agreement is not required to
satisfy the water availability test).
Mount Emmons Mining Company ("Mount Emmons") filed an
application for a conditional water right in 1988. Mount Emmons
planned to use water from the tributaries of the Gunnison River above
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the Aspinall Unit ("Unit") for mining purposes. The water court held
that since the Bureau of Reclamation ("BUREC") held the water rights
to the Unit, Mount Emmons needed a contract with BUREC to benefit
from the subordination policy. The policy essentially stated that inbasin projects on the Gunnison and its tributaries above the Unit
could deplete at least 60,000 acre-feet of water. The Colorado
Supreme Court rejected this decision.
The Court previously held that based on the subordination
agreement, BUREC must allow upstream,junior, in-basin depletions of
at least 60,000 acre-feet water. The Court stated that this depletion
allowance trumped BUREC's senior rights to appropriate water.
Because Mount Emmons was an in-basin and upstream appropriator,
the Court determined that Mount Emmons was an intended
beneficiary of this depletion allowance.
Furthermore, the Court disapproved of the water court's reliance
on Board of County Comm'rs v. Crystal Creek Homeowners' Ass'n to
determine the case. In Crystal Creek, the water court determined that
potential appropriators needed a contract with BUREC for access to
the 60,000 acre-foot depletion allowance. Based on the facts in Crystal
Creek, the water court similarly decided that Mount Emmons also
needed a contract with BUREC to access the depletion allowance. The
Supreme Court disagreed with this analysis because in Crystal Creek, the
appropriator was a trans-basin diverter, unlike Mount Emmons, which
was an in basin appropriator.
Finally, the Court determined that Mount Emmons was an
intended beneficiary of the subordination agreement, and that Mount
Emmons and BUREC did not need a contract for the issuance of a
conditional water decree. According to the Court, Mount Emmons
must show that water was available as a prerequisite to receiving a
conditional water right. Therefore, the Court reversed the water
court's denial and remanded the case to determine if a sufficient
amount of water was available to satisfy Mount Emmons' application
for a conditional water right.
Stefania Niro
Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 1229 (Colo. 2001)
(holding that the owner of property burdened by a ditch easement
who cannot secure the consent of the benefited owner to move or alter
the easement may make alterations only after obtaining a court
declaration that such alterations will not damage the benefited
owner).
The Roaring Fork Club ("Club") acquired neighboring,
upgradient property adjoining St. Jude's Company ("Ranch"). The
Club and the Ranch shared an interest in three irrigation ditches that
traversed the Club's property. The Club intended to develop its
property for recreational use by building a private fishing and golf

